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123.4.1.1.m Dishwasher, stove, other kitchen items,

123.4.1.1.n Time records - log books.

123.4.1.1.0 Machinery and tools used to repair vehicles
other than transportation vehicles, i.e., supervisor's car.

123.4.1.1.p Repair parts for vehicles other than
transportation vehicles, i.e., supervisor's car.

123.4.1.1.q Equipment such as fork 1ifts or hand trucks
used to move goods in storage rather than goods in transit.

123.4.1.1.r Temporary employment services when persons
are not employees of the taxpayer and are rendering services not directly used
in the transportation activity, such as clerical services.

123.4.1.1.s Consultant services wunless the services
rendered are professional or directly used in the transportation activity.

123.4.1.2 Exempt Items. - The following items are directly used
in transportation activity and exempt from sales and use tax. The list only
gives examples and is not intended to be all inclusive,

123.4.1.2.a Rehair parts for transportation vehicles.

123.4.1.2.b Machinery and tools used to repair
transportation vehicles.

123.4.1.2.¢c Tires, tubes, batteries, motor oil, grease
Tubricants, and brake and transmission fluids used on or in transportation
vehicles. '

123.4.1.2.d Repair manuatls for transportation vehicles.

123.4.1.2.e Cleaning supplies used to clean
transportation vehicles,

123.4.1.2.f Equipment such as fork 1ifts, bhand trucks,
conveyor systems and dollies, used to load, unload or move goods in transit
rather than goods in storage.

/
123.4.1.2.g Heating or cooling equipment u$ed to maintain
temperatures necessary to maintain goods in transit.

123.4.1.2.h ' Truck scales.

123.4.1.2.1 Two-way radios used 1in  transportation
vehicies.

123.4.1.2.; Reflectors and fire extinguishers used on
transportation vehicles.
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123.4.1.2.k Crates and packing materials used to pack
goods in transit.

123.4.1.3 Items Used in Both Taxable and Exempt Manner. - It is
possible for an item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using a reasonable method acceptable to the Tax Commissioner.
Additional information on apportionment is provided in Section 9d of these
requlations.

123.4.2 Manufacturing. - Manufacturing means a systematic operation
or integrated series of systematic operations engaged in as a business or
segment of a business which transforms or converts tangible personal property by
physical, chemical or other means into a different form, composition or
character from that in which it originally existed. Purchases of tangible
personal property and services which are directly used in manufacturing activity
by a person engaged in the business of manufacturing are exempt from sales and
use tax. Purchases of tangible personal property or services not directly used
in manufacturing are subject to sales and use tax.

123.4.2.1 Taxable Items. - The systematic operation or integrated
series of systematic operations which constitutes manufacturing begins with the
storage and handling of raw materials and continues through the Tast step of
processing. Storage of completed products and transportation of completed
products to the customer or to another site is not included in manufacturing.
Also, items relating to the administration of the plant or manufacturing
facility are not considered to be directly used and are taxable. The list
provides only some examples of taxable items and is not intended to be all
inclusive,

123.4.2.1.a Office furniture.
123.4.2.1.b Office supplies and equipment.
123.4.2.1.c Recordkeeping materials.

123.4.2.1.d Research and development equipment used in
developing new products or improving present products.

123.4.2.1.e Computer and computer software, unless used
to control the flow of goods in production. :

123.4.2.1.f  layout and design equipmerdt, including
computers and computer software. |

123.4.2.1.g  Manuals and trade publications.
123.4.2.1.h Uniforms.

123.4.2.1.1 Toilet supplies, paper and cloth towels
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123.4.2.1.j Heating and air conditioning equipment,
except if specifically designed to maintain atmospheric conditions essential to
the manufacturing process or to the maintenance of the manufactured goods.

123.4.2.1.k Machinery, tools, parts, and materials used
to repair equipment other than equipment directly used in the manufacturing
process.

123.4.2.1.1 Machinery, tools, parts and materials used to
maintain site facilities other than facilities directly used in manufacturing,
such as materials used to maintain office facilities.

123.4.2.1.m Materials used to construct, pave or maintain
parking Tots.

123.4.2.1.n Tangible personal property and services used
to convey, handle, transport market or display finished products, including flag
car services.

123.4.2.1.0 Tangible personal property and services used
to convey finished goods to storage or to store, or to remove or load finished
goods from storage at the plant site,.

123.4.2.1.p Tangible personal property or services used
in advertising or marketing manufactured goods, including withdrawal of
salesman's samples from inventory.

123.4.2.1.q Purchases of repairs to fulfill
manufacturer's warranty.

123.4.2. 1.r Temporary employment services when persons
are not employees of the manufacturer and are rendering services not directly
used in the manufacturing activity, such as clerical services.

123.4.2.1.5 Consultant services wunless the services
rendered are professional or directly used in manufacturing activity.

123.4.2.1.t - Blueprints and blueprinting equipment.

123.4.2.2 Exempt Items. - The following ftems when purchased by a
person engaged 1in the business of manufacturing are directly wused 1in
manufacturing and are exempt from sales and use tax. The list, provides only
some examples and is not intended to be all inclusive. !

123.4.2.2.a Raw materials used in manufacturing which are
incorporated into and become part of the completed product.

123.4.2.2.b Tangible personal property or services used
in conveying or unloading raw materials into storage or from storage to the
production 1ine.

123.4.2.2. ¢ Tangible personal property or services used
in storage of raw materials or partially finished manufactured goods.
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123.4.2.2.d Machinery or equipment wused directly in
manufacturing.

123.4.2.2.e Machinery, tools, repair parts, and materials
used to repair and maintain equipment directly used in the manufacturing
process.

123.4.2.2.f Tangible personal property or services used
to convey partially finished manufactured goods from storage to the production
line or from one part of the production line to another.

123.4.2.2.9g Machinery, tools, repair parts, and materfals
used to maintain plant site facilities directly used in the manufacturing
process.

123.4.2.2.h Heating and air conditioning equipment, but
only 1if specifically designed to maintain atmospheric conditions essential to
the manufacturing process or to the maintenance of the manufactured goods.

123.4.2.2.1 Tangible personal property and services used
in testing and inspecting products on the production Tine for quality control
purposes. :

123.4.2.2.3 Computer hardware and software but only if
used to direct production line operations or control the flow of goods in
production or in quality control. If used for administrative purposes, computer
hardware and software are taxable.

123.4.2.2.k Safety equipment or clothing such as safety
shoes, safety goggles, safety gloves, fire extinguishers, or first aid kits, but
only if used in connection with or if necessary to the manufacturing process.

123.4.2.2.1 Tangible personal property or services used
in plant security, such as plant security guard services or alarm systems.

123.4.2.2.m Pollution control equipment used to
eliminate, prevent, or reduce air, water or noise pollution resulting directly
from manufacturing activity.

123.4.2.2.n Boxes, cartons, containers, and wrapping and
packaging materfals and supplies wused in packaging or packing manufactured
products for sale, but only if the packaging material is actually transferred to
the purchaser as part of the product. For example, cartons transferred to the
purchaser as part of the sale are exempt, but racks used to facilitate delivery
which must be returned by the purchaser are taxable.

123.4.2.3 Items Used in Both Taxable and Exempt Manner. ~ It is
possible for an item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using & reasonable method acceptable to the Tax Commissioner.
Additional information on apportionment is provided in Section 9d of these
regulations.
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123.4.2.4 Exemption from Direct Use Concept for Persons Engaged
in_Activities Subject to the Business and Occupation Tax. - Persons subject to
the business and occupation tax are exempt on all purchases made by them for use
in business and occupation tax activities. This exemption includes purchases
used either directly or indirectly in the public service or utility business or
in the business of generating or producing electric power, but only in
activities for which the gross receipts are subject to business and occupation
tax (W. Va. Code § 11-13-1 et seq.). It should be noted that some entities may
be engaged in many businesses, some of which are subject to business and
occupation tax and some of which are not subject to the business and occupation
tax. Both those purchases directly or indirectly used in activities subject to
the business and occupation tax made by a person subject to the business and
occupation tax would be exempt from sales and use tax. Purchases for use in the
other activities would be taxable unless they qualify for another exemption., If
a person will be using the item both in an exempt manner and a taxable manner,
it is possible that he may have to apportion the tax on purchases used in more
than one activity. The apportionment must be performed using a reascnable
method acceptable to the Tax Commissioner. Additional information on
apportionment is provided in Section 9d of these requlations.

123.4.3  Production of Natural Resources. - The production of natural
resources means the performance by the owner of the natural resources, or
another of the act or process of exploring, developing, severing, extracting,
reducing to possession and loading for shipment for sale, profit, or commercial
use of any natural resource products, and any reclamation, waste disposal or
environmental activities associated with these activities. Persons engaged in
the business of the production of natural resources are subject to the direct
use concept, unless they fall within the special exemption for severance
taxpayers outlined 1in Section 123.4.3.4 of these regulations. If the person
engaged in the production of natural resources is not entitled to the exemption
for severance taxpayers, they must pay tax on purchases of tangible personal
property and services, which are indirectly used in the production of natural
resources. Purchases of tangible personal property and services which are
directly used in the business of the production of natural resources are exempt
from sales and use tax when such property or services are purchased by a person
engaged in the business of the production of natural resources.

123.4.3.1 Natural Resource. ~ The term natural resource means all
forms of mineral including, but not Timited to, rock, stone, limestone, coal,
shale, gravel, sand, clay, natural gas, oil, and natural gas liquids which are
contained in or on the soils or waters of this State, including standing timber.

/
123.4.3,2 Severing or Severed. - Severing or sevéred means the
physical removal of the natural resources from the earth or waters of this State
by any means or from the waste or residue of prior mining.

123.4.3.3 Activities Not Included in the Production of Natural

Resources. - The production of natural resources shall not include the
following:
123.4.3.3.a In the case of limestone quarried or mined,

any activity after the stone is severed and reduced to possession on the
surface. Processing of limestone is considered to be manufacturing.

214



State Tax Department
Title 110
Series 15

123.4.3.3.b In the case of natural gas, any conversion or
refining process. Conversion or refining of natural gas is considered to be
manufacturing. -

123.4.3.3.¢c In the case of o0il, any conversion or
refining process. Refining of oil is considered to be manufacturing.

123.4.3.3.d In the case of timber, any cuts after the
tree is severed, topped and delimbed. See Burruss v. Hardesty, 297 S.E.2d 836
(W. Va. 1982). The cutting of timber at a sawmill 1is considered to be
manufacturing.

123.4.3.4 Exemption from Direct Use Concept for Persons FEngaged
in Activities Subject to the Severance Tax. - Persons subject to the severance
tax are exempt on all purchases made by them for use in severance activities.
This exemption includes purchases used either directly or dindirectly in the
production of natural resources, but only in activities for which the gross
receipts are subject to severance tax (W. Va. Code § 11-13-1 et seg.). It
should be noted that some entities may be engaged in many businesses, some of
which are subject to severance tax and some of which are not subject to the
severance tax. Both those purchases directly or indirectly used in activities
subject to the severance tax made by a person subject to the severance tax would
be exempt from sales and use tax. Purchases for use in the other activities
would be taxable unless they qualify for another exemption. If a person will be
using the item both in an exempt manner and a taxable manner, it is possible
that he may have to apportion the tax on purchases used in more than one
activity. The apportionment must be performed using a reasonable method
acceptable to the Tax Commissioner. Additional information on apportionment is
provided in Section 9d of these regulations.

123.4.3.4.a Example. - The gross receipts received by the
owner from the quarrying of Timestone is subject to the severance tax. If that
same entity also processes the limestone, the processing activity would be
classified as manufacturing. Purchases for use either directly or indirectly,
in the quarrying business would fall within the exemption for severance
taxpayers. However, only those purchases directly used or consumed in the
manufacturing activity would be exempt.

123.4.3.5 Treatment of Contract Miners or Contract (Cutters
Engaged in Production of Natural Resources. - A contract miner or cutter is a
person engaged as an independent contractor in producing natural resources which
are owned by others. Contract miners or cutters are considered to, be engaged in
the production of natural resources and their purchases are subject to the
direct use concept when engaged in the activities outlined in Section 123.4.3 of
these regulations. Purchases made by a contract miner or cutter for direct use
fn the production of natural resources are exempt, while purchases made for
indirect use are taxable. Contract miners or cutters are not eligible for the
exemption outlined in Section 123.4,3.4 of these regulations, because they are
not subject to the severance tax. Contract miners or cutters are not subject to
the severance tax because they do not have an economic interest in the natural
resource product being produced.
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123.4.3.6 Taxahble Items. =~ Purchases of tangible personal
property or services indirectly used in the production of natural resources are
taxable, unless made by a person subject to the severance tax and used in an
activity subject to the severance tax. The following items are not directly
used in production of natural resources and may be subject to the sales and use
tax depending on whether the purchaser is subject to the severance tax. The
list provides only some examples of taxable items and is not intended to be al)
inclusive.

123.4,
for severance taxpayers,

a All Natural Resources. - {Special rules exist
Section 123.4.3.4 of these regulations).

3.6.
See

123.4.3.6.a.1 Blueprints or blueprinting equipment.

123.4.3.6.a.2 Engineering equipment and surveying
equipment, maps, and other property used in exploration.

123.4.3.6.a.3 Office and clerical supplies and
equipment.

123.4.3.6.a.4 Janitorial supplies.

123.4.3.6.a.5 Light bulbs and fixtures wused in
offices, repair shops, bath-houses, or similar facilities.

123.4.3.6.a.6 Supplies used in bath-house.

123.4.3.6.a.7 Textbooks, manuals, and reference
materials.

123.4.3.6.a.8 Research and development equipment used
in developing new products or improving present products.

123.4.3.6.a.9 Personnel records, time logs.

123.4.3.6.a.10 Machinery, tools, parts, and materials
used to repair equipment other than equipment directly used in the production of
natural resources.

123.4.3.6.a.11 Machinery, tools, parts and materials
used to maintain office facilities, repair shops, bath-houses, or eating
facilities. ,
/
123.4.3.6.a.12 Temporary employment services when
persons not employees of the taxpayer and are rendering services not directly
used in the activity of the production of natural resources, such as clerical
services.

123.4.3.6.a.13 Consultant services, unless services
rendered are professional or directly used in the activity of the production of
natural resources,
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123.4.3.6.b Coal Mining and Processing. - (Special rules
exist for severance taxpayers. See Section 123.4.3.4 of these regulations).

123.4.3.6.b.1 Tangible personal property or services
used in the transportation of coal from the mine to the customer or from the
processing piant to the customer.

123.4.3.6.c Limestone Quarrying. - (Special rules exist
for severance taxpayers. See Section 123.4.3.4 of these regulations).

123.4.3.6.c.1 Tangible personal property or services
used in the transportation of Timestone from the guarry floor to a customer.

123.4.3.6.c.2 Tangible personal property or services
used indirectly in the processing of limestone. Limestone processing is
considered to be manufacturing rather than the production of natural resources,
therefore purchases for indirect use in processing are taxable. See Section
123.4.2 of these regulations for more specific guidelines.

123.4.3.6.d Natural Gas and 0il Production. - (Special
rules exist for severance taxpayers. See Section 123.4.3.4 of these
regulations). :

123.4.3.6.d.1 Tangible personal property or services
used indirectly in the refining or processing of natural gas or oil. The
refining or processing of natural gas or oil is considered to be manufacturing.
Therefore, purchases for indirect use in refining or processing are taxable.
See Section 123.4.2 of these regulations for more specific quidelines.

123.4.3.6.e  Timbering. ~ (Special rules exist for
severance taxpayers. See Section 123.4.3.4 of these regulations).

. 123.4.3.6.e.1 Cables used to secure logs to a truck
for transportation to a customer.

123.4.3.6.e.2 Machinery, tools, parts and materials
used to maintain equipment used to transport logs to a customer.

123.4.3.6.e.3 Tangible personal property or services
used indirectly in activities occurring after the delimbing of the tree,
Activities such as cutting timber at the sawmill are considered to be
manufacturing. Purchases for indirect use in manufacturing are taxable. See
Section 123.4.2 of these regulations for more specific guidelines/

123.4.3.7 Exempt Items. - Purchases of tangible personal property
or services directly used in the production of natural resources are exempt from
~sales and use tax. The following items when used by a person engaged in the
business of production of natural resources are directly used in the production
of natural resources and are exempt from sales and use tax. The 1ist provides
only some examples of exempt items and is not intended to be all inclusive.

123.4.3.7.a A1l Natural Resources.
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123.4.3.7.a.1 Pollution control equipment used to A
eliminate, prevent, or reduce air, water, or noise pollution resulting directly
from production activity.

123.4.3.7.a.2 Tangible personal property or services
used for production site security, such as security guard services or alarm
systems.

123.4.3.7.a.3 Safety equipment or clothing such as
safety shoes, safety goggles, safety gloves, fire extinguishers, or first aid
kits, but only 1f used directly in the production process.

123.4.3.7.a.4 Machinery, tools, repair parts, and
materials used to repair and maintain equipment directly used in production.

123.4.3.7.a.5 Machinery, tools, repair parts, and
materials used in reclamation activities associated with the production of
natural resources.

123.4.3.7.b Coal Mining and Processing.

123.4.3.7.b.1 Machinery and equipment used to sever or
extract the coal including continuous miners, augers, picks, and other cutting
machines and tools for underground mining and dozers, end loaders, cranes,
backhoes, and power shovels for surface mining.

123.4.3.7.b.2 Mine support and roof materials such as
timbers, roof bolts, and glue.

123.4.3.7.b.3 Drainage pipes, pumps and valves located
at or in the mine,

- 123.4.3,7.b.4 Blasting equipment and explosives.
123.4.3.7.b.5 Mine ventilation equipment.

123.4.3.7.b.6 Rock dust and other dust alloying
materials.

123.4.3.7.b.7 Mine and supply cars.

123.4.3.7.b.8 Equipment used to generate energy to
operate machinery and equipment directly used in production such’as generators,
battery chargers, compressors, and transformers.

123.4.3.7.b.9 Tangible personal property or services
used in transportation of coal from the mine face to a stockpile located at the
mouth of the mine, such as mine and shuttle cars, trolley and battery
locomotives, conveyor belts, or railroad tracks located inside the mine.

123.4.3.7.b.10 Tangible personal property or services
used in the transportation of coal from the site of a surface mine to a
stockpile where coal is stored for further shipment,

218




State Tax Department

Title 110
Series 15

123.4.3.7.b.11 Communication equipment used within the
mine,

123.4.3.7.b.12 Processing equipment, such as washers,
centrifuges.

123.4.3.7.b.13 Tangible personal property or services
used to transport coal from the mine to the processing plant, but only if both
activities are conducted by the same person.

123.4.3.7.c Limestone Quarrying.

123.4.3.7.c.1 Machinery and equipment used to sever or
extract the limestone from the face of the quarry.

123.4.3.7.c.2 Blasting equipment and explosives.

123.4.3.7.¢c.3 Rock dust and other dust alloying
materials.

123.4.3.7.¢c.4 Tangible personal property or services
used to transport limestone from the quarry to the processing plant but only if
both activities are conducted by the same person.

123.4.3.7.d Natural Gas and Qil Production.

123.4.3.7.d.1 Gas and oil drilling rigs and equipment.

123.4.3.7.d.2 Chemicals used 1in gas and oil well
completion.

123.4.3.7.e Timbering.
123.4.3.7.6.1 Axe.
123.4.3.7.e.2 Chain saw.

123.4.3.7.a.3 Cables and chains, if used to move trees
to permit delimbing.

123.4.3.7.e.4 Hydraulic slasher,

123.4.3.7.e.5 0i1 if used in severing eqlipment.

123.4.3.7.e.6 Sawblades.
123.4.3.7.e.7 Saws.
123.4.3.7.e.8 Shearers.
123.4.3.7.e.9 Wedges.
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123.4.3.8 Items Used in Both Taxable and Exempt Manner. - It is
possible for an item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using a- reasonable method acceptable to the Tax Commissioner.
Additional information on apportionment is provided in Section 9d of these
requlations.

123.4.4  Transmission. - The activity of transmission means the act
or process of causing liquid, natural gas or electricity to pass or be conveyed
for others for consideration from one place or geographical location through a
pipeline or other medium for commercial purposes but does not include the
passage or conveyance of liquid, natural gas or electricity by the owner
thereof. The word medium refers to the stationary mode by which 1iquid, natural
gas, or electricity moves from one location to another, including pipelines or
wires, but excluding tank trucks and barges. Purchases of tangible personal
property or services which are directly used in transmission by a person engaged
in the business of transmission are exempt from sales and use tax. Purchases of
tangible personal property or services which are not directly used in
transmission are subject to the sales and use tax.

123.4.4.1 Taxable Items. - Purchases of tangible personal
property or services relating to the administration or management of a
transmission facility are not considered to be directly used and are taxable.
The 1ist provides only some examples of taxable items and is not intended to be
all inclusive.

123.4.4.1.a Office furniture.

123.4.4.1.b Office supplies and equipment.
123.4.4.1.¢ Recordkeeping materials.
123.4.4.1.d Research and development equipment.

123.4.4.1.e Computers and computer software, unless used
to trace or control the flow of goods in transmission.

123.4.4.1.f Uniforms.

123.4.4.1.¢g Toilet supplies, paper and cloth towels.

123.4.4.1.h Light bulbs and 1ighting fixtutgs.

123.4.4.1.4 Heating or air-conditioning equipment, except
if specifically designed to maintain atmospheric conditions essential to the
transmission process or to maintain products in transmission.

123.4.4.1.j Machinery, tools, parts, and materials used

to repair equipment other than equipment directly used 1n the transmission
process, :
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123.4.4.1.k Machinery, tools, parts, and materials used
to maintain facilities other than those directly used in transmission, such as
materials used to maintain office facilities.

123.4.4.1.1 Storage tanks used to store products before
or after transmission.

123.4.4.1.m Temporary employment services when persbns
are not employees of the taxpayer and are rendering services not directly used
in the activity of transmission, such as clerical services.

123.4.4.1.n Consultant services, unless the services are
professional or directly used in the transmission activity.

123.4.4.2 Exempt Items. - The activity of transmission begins
w1th the receipt or intake of the liquid, natural gas, or electricity into the
transmission system and ends with the delivery of the product to the customer.
Purchases by persons engaged in the business of transmission of tangible
personal property or services directly used in transmission activities are
exempt from sales and use tax. The list provides only some examplies and is not
intended to be all inclusive.

123.4.4.2.a Machinery and equipment used directly in the
transmission process, such as pipes, poles, and wires.

123.4.4.2.b Machinery, tools, repair parts and materials
used to repair and maintain equipment directly used in the transmission process.

123.4.4.2.¢ Machinery and equipment used in clearing the
right of way for transmission lines.

123.4.4.3 Items Used in Both Taxable and Exempt Manner. - It is
possible for an item to be used in both a taxable or exempt manner. In such
instances, apportionment of the tax may be necessary. The apportionment must be
performed using a reasonable method acceptable to the Tax Commissioner.
Additional information on apportionment is provided in Section 9d of these
regulations. '

123.4.4.4 Exemption from Direct Use Concept for Persons Engaged
in Activities Subject to the Business and Occupation Tax. - Persons subject to
the business and bccupation tax are exempt on all purchases made by them for use
in business and occupation tax activities. This exemption inclydes purchases
used either directly or indirectly in the public service or utilfty business or
in the business of generating or producing electric power, but only in
activities for which the gross receipts are subject to business and occupation
tax (W. Va. Code § 11-13-1 et seq.). It should be noted that some entities may
be engaged in many businesses, some of which are subject to business and
occupation tax and some of which are not subject to the business and occupation
tax. Both those purchases directly or indirectly used in activities subject to
the business and occupation tax made by a person subject to the business and
occupation tax would be exempt from sales and use tax. Purchases for use in the
other activities would be taxable unless they qualify for another exemption. If
a person will be using the item both in an exempt manner and a taxable manner,
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it is possible that he may have to appdrtion the tax on purchases used in more
than one activity. The apportionment must be performed using a reasonable
method acceptable to the Tax Commissioner, Additional information on
apportionment is provided in Section 9d of these regulations.

123.4.5 Communication. - The activity of communication includes all
telephone, radio, 1light, light wave, radio telephone, telegraph and other
communication or means of communication, whether used for voice communication,
computer data transmission, or other encoded symbolic information transfers.
Communication activity also includes commercial broadcast radio, commercial
broadcast television and cable television. Persons engaged in the business of
communications are subject to the direct use concept on their purchases of
tangible personal property or services for use in communication business, unless
they fall within the exemption for telecommunication taxpayers outlined in
Section 123.4.5.1 of these regulations. If a person does not fall within this
exemption, their purchases of tangible personal property and services for use
indirectly in the activity of communications are subject to sales and use tax.
Purchases by persons engaged in this State in the business of communications of
tangible personal property or services for use directly in the activity of
communication are exempt from sales and use tax.

123.4.5.1 Exemption from Direct Use Concept for Persons Engaged
in Activities Subject to Telecommunications Tax. - Persons subject to the
telecommunications tax are exempt on all purchases for use in telecommunications
activities. This exemption includes purchases of tangible personal property or
services, whether used directly or indirectly, but only in activities for which
the gross receipts are subject to the telecommunications tax (W. Va. Code
§ 11-13B-1 et seq.). The Public Service Commission provides annually to the Tax
Commissioner a list of activities deemed to be competitive, which are not
subject to the telecommunications tax. Purchases of tangible personal property
or services for use in these competitive activities may be taxable, since the
gross receipts from them are not subject to the telecommunications tax. It
should be noted that some entities may be engaged in many activities, some of
which are subject to telecommunications tax and some of which are not subject to
the telecommunications tax. Both those purchases directly or indirectly used in
activities subject to the telecommunications tax made by a person subject to the
telecommunications tax would be exempt from sales and use tax. Purchases for
use in the other activities would be taxable unless they qualify for another
exemption. If a person will be using the item both in an exempt manner and a
taxable manner, it is possible that they may have to apportion the tax on
purchases used in more than one activity. The apportionment must be performed
using a reasonable method acceptable to the Tax Commissioner. Additional
information on apportionment is provided in Section 9d of these regulations.

§ 110-15-124. Reserved for Future Use.
§ 110-15-125. Educational Summer Camps.

125.1 The tuition charged for attending an "educational summer camp,"
as defined in Section 2 of these requlations, 1is exempt per se from the
consumers sales and service tax and use tax. This exemption does not extend to
charges for services or tangible personal property provided by or sold by the
educational summer camp. Those charges are subject to tax unless otherwise

222



State Tax Department
Title 110
Series 15 -

exempt under these regulations. Examples of taxable charges are those for food,
lodging, equipment rental or usage, clothing, books and study materials, except
for required textbooks and study materials directly related to the educational
nature of the summer camp.

125.2 In order for the exemption to be claimed, the tuition charge must
be separately identifiable and it may not include other charges for services or
tangible personal property provided or sold by the educational summer camp.

125.3 The educational summer camp may claim exemption for those
purchases of tangible personal property or taxable services which are purchased
for resale. However, tangible personal property or taxable services purchased
for use in the activity of selling tangible personal property or the dispensing
of a taxable service are subject to the consumers sales and service tax and use
tax.

§ 110-15-126. Food.

126.1 Food sold by public or private schools, school sponsored student
organizations, or school sponsored parent-teacher associations to students
enrolled in such school or to employees of such school during normal school
hours is exempt from the consumers sales and service tax and the use tax.
However, sales of food to the general public during normal school hours are
taxable.

126.1.1 Organizations which may make such exempt sales are as
follows:

126.1.1.1 A public, private, parochial or denominational school
which is subject to regulation by the West Virginia State Board of Education;

126.1.1.2 An organization which 1is sponsored by a public,
private, parochial or denominational school which is subject to regulation by
the West Virginia State Board of Education; or

126.1.1.3 A parent-teacher association which is sponsored by a
public, private, parochial or denominational school which is subject to
regulation by the West Virginia State Board of Education.

126.1.2 The following sales of food or food products during other
than normal school hours also are exempt.

126.1.2.1 Sales by a school sponsored student orfﬁarent-teacher
association, or similar association, at athletic, cultural or social events when
the proceeds of such sales, after payment of reasonable expenses, are donated to
the school or used to purchase tangible personal property or services which are
donated to the school.

126.1.2.2 Sales by a school sponsored student or parent-teacher
association, or similar association, during a fund raising activity which does
not qualify as an athletic, cultural or social event when the proceeds of such
sales, after payment of reasocnable expenses, are donated to the school or used
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to purchase tangible personal property or services which are donated to the
school. ‘

126.1.3  The following sales of food or food products are subject to
cansumers sales and service tax.

126.1.3.1 Sales of food by vending machines regardless of where
the machine is located, who owns the machine or the time of day when the sale
occurs.

126.1.3.2 Sales of food to the general public during normal
school hours.

126.1.4 Only purchases of food sold during normal school hours as
authorized in the foregoing Section 126.1 of these requlations are exempt from
the consumers sales and service tax and use tax. All other purchases are
taxable unless an exemption other than a purchase for resale is available for
use. The exemption may be claimed by issuing a properly completed exemption
certificate to the vendor.

126.2 Food sold by a public or private college or university or by a
student organization officially recognized by such college or university to
students enrolled at such college or university is exempt from tax when such
sales are made on a contract basis so that a fixed price is paid for consumption
of food products for a specific period of time without respect to the amount of
food product actually consumed by the particular individual contracting for the
sale and no money is paid at the time the food product is served or consumed.

126.2.1 Applications.

126.2.1.1 College Operated Dormitory. - A public or private
college subject to the control of the Board of Trustees of the University System
of West Virginia, the .Board of Directors of the State College System or a
similar board for a private college in this State operates a dormitory providing
room and board to its students on a semester-by-semester basis. An itemization
is made for room and for board. The price for board is determined regardless of
the amount of food consumed by the student or the number of missed meals. The
charge made for board is exempt from the consumers sales and service tax.

126.2.1.2 Lump _ Sum_ Charge for Room and Board. =~ If a
college-operated' dormitory makes a lump sum charge for room and board, the
entire amount is exempt from consumers sales and service tax. Rogm charges are
exempt under Section 9.2.2.0 of these regulations. /

126.2.1.3 Food Furnished by Caterer. - If the food service 1is
furnished by a caterer and the contract is between the student and the caterer,
the food is not being sold by the college or the university and the sale of food
fs subject to consumers sales and service tax but the charge for the room

remains exempt. If the contract is between the student and the college or
university, the charge is exempt.

126.2.1.4 Dormitory Operated by Private Person. - If room and
board are furnished by a dormitory not operated by the college or university,
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the charge made for beoard is subject to consumers sales and service tax.. The
charge made for the room is exempt from the consumers sales and service tax if
the person renting the room continues to do so for a period in excess of thirty
(30) consecutive days.

126.2.1.5 Lump Sum Charge for Room and Beoard. - If a dormitory
operated by a private person makes a lump sum charge for room and board, the
entire amount is subject to the consumers sales and service tax.

126.2.1.6 Fraternities and Sororities. - Sales of food and meals
on a "contract basis," as defined in Section 2 of these reqgulations, by student
fraternities and sororities that are officially recognized by the college or
university at which they are located, to a student enrolled at the college or
university are exempt. Food or meals sold to the general public or on any basis
other than a "contract basis," are subject to consumers sales and service tax.

126.2.2 To the extent that an organizatien qualifies for exemption
for its sales of food under this Section 126.2, its purchases of such food shall
also be exempt; however, purchases of food by a fraternity or sorority shall not
be exempt as a purchase for resale. The exemption may be claimed by issuing a
properly completed exemption certificate to the vendor.

126.3 Food sold by a charitable or private nonprofit organization, a
nonprofit organization or a governmental agency under a program to provide food
to Tow-income persons at or below cost is exempt from tax. All of the following
conditions must be satisfied in order to establish the exemption:

126.3.1 The purchaser must be classified as having Tow income.

126.3.2 The sale must be made by a charitable or private nonprofit
organization nonprofit organization or governmental agency.

126.3.3 The sale must be under a program established to provide food
to low-income persons.

126.3.4 The sale must be made at or below cost.

126.3.5 Purchases of food by a charitable or private nonprofit
organization, nonprofit organization or a governmental agency under a program to
provide food to low-income persons at or below cost are exempt when such food is
used or consumed in the program. The exemption may be claimed by issuing a
properly completed exemption certificate to the vendor. ,

126.4 Food sold in an occasional sale by a charitable or nonprofit
organization, including volunteer fire departments and rescue squads is exempt
from tax, if the purpose of the sale is to obtain revenue for the functions and
activities of the organization and the revenue so obtained is actually expended
for that purpose.

126.4.1 Charitable Organization.

126.4.1.1 "Occasional sales of food," as defined in Section 2 of
these regulations, by a corporation or organization that is exempt from income
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tax under Section 501(c){3) of the Internal Revenue Code of 1986, as amended,
and which satisfy the definition of "charitable organization" as provided in
Section 2 of these regulations, are exempt from consumers sales and service tax.

126.4.2 Civic Qrganization Operated for Social Welfare.

126.4.2.1 "Occasional sales of food," as defined in Section 2 of
these regulations, by a corporation or organization that is exempt from income
tax under Section 501(c){(4) of the Internal Revenue Code of 1986, as amended,
are exempt from consumers sales and service tax.

126.4.2.2 Examples of organizations that may qualify.

Educational radio stations
Junior Chamber of Commerce
Civic Improvement Association
Volunteer fire department
Volunteer rescue squad

126.4.3 Nonprofit Organization.

126.4.3.1 "Occasional sales of food," as defined in Section 2 of
these regulations, by a nonprofit corporation or organization not included in
Sections 126.4.1.1 and 126.4.1.2 of these regulations may be exempt from
consumers sales and service tax.

126.4.3.2 Examples of organizations that may qualify.

126.4.3.2.a Labor, agricultural or horticultural
organizations which are exempt from income tax under Section 501{(c)(5) of the
Internal Revenue Code of 1986, as amended.

126.4.3.2.b Business leagues, chambers of commerce and
other organizations which are exempt from income tax under Section 501(c)(6) of
the Internal Revenue Code of 1986, as amended.

126.4.3,2.c Social clubs and «clubs organized for
pleasure, recreation and other nonprofit purposes which are exempt from income
tax under Section 501(c}(7) of the Internal Revenue Code of 1986, as amended.

126.4.3.2.4 Fraternal or benevolent societies, orders or
associations which are exempt from income tax under Section 501(c)(8) of the
Internal Revenue Code of 1986, as amended. /

126.4.4  Purchases of food for sale under the foregoing Section 126.4
are not exempt from the consumers sales and service tax or the use tax as a
purchase for resale.

126.5 Food sold by any religious organization at a social or other
gathering conducted by it or under its auspices, if the purpose in selling the
food is to obtain revenue for the functions and activities of the organization
and the revenue obtained from selling the food is actually used in carrying on
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such  functions and activities: Provided, That purchases made by such
organizations shall not be exempt as a purchase for resale.

126.6 Sales of food by little leagues, midget football leagues, youth
football or soccer leagues and similar types of organizations including scouting
groups and church youth groups are exempt if the purpose in selling the food is
to obtain revenue for the functions and activities of the organization and the
revenue obtained from selling the food is actually used in supporting or
carrying on the functions and activities of the groups.

§ 110-15-127. Roadside Market, Open-Air Market, Farmer's Market, Etc.

127.1 Sales by an agricultural producer or by members of such
producer's immediate family, who is not otherwise engaged in making retail sales
of tangible personal property of the type being sold at such market of
Tivestock, poultry, or other farm products in their original state to consumers
at pick-your-own fruit and vegetable operations, farmers markets, roadside
stands, or through similar operations are exempt from the consumers sales and
service tax; however, such sales by others who are not the producers of such
goods are subject to the sales and service tax. It is the responsibility of the
operator to collect and remit the tax or to accept from the purchaser a properly
completed exemption certificate. See Section 9.2.26 of these regulations for
additional information,

127.2 Vendors of livestock, poultry or other farm products who are
required to collect the tax on the sale of agricultural products, are required
to obtain a businress registration certificate as provided in W. Va. Code
§ 11-12-1 et seq.

§ 110-15-128. Mail Order Sales.

128.1 Effective July 1, 1989, every person who engages in the business
of making mail order sales is exercising a taxable privilege, when:

128.1.1 The retailer is a corporation doing business under the laws
of this State or a person domiciled in, a resident of, or a citizen of this
State;

128.1.2 The retailer maintains a retail establishment or office in
this State whether or not the mail order sales result from or are related in any
other way to the activities of such establishment or office; or

128.1.3 The retailer has agents in this State who salicit business
or transact business on behaif of the retailer, whether or not the mail order
sales result from or are related in any other way to such solicitation or
transaction of business; or

128.1.4  The property or the result of a service was delivered within
this State in fulfilliment of a sales contract that was entered into in this
State, in accordance with applicable conflict of laws rules, when a person in
this State accepted an offer by ordering the property or the service; or
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128.1.5 The retailer, purposefully or systematically exploiting the
market provided by this State by any media-assisted, media-facilitated, or
media-solicited means, including,. but not Timited to, direct mail advertising,
unsolicited distribution of catalogs, computer-assisted shopping, television,
radio or other electronic media or magazine or newspaper advertisements or other
media, creates nexus with this State; or

128.1.6  Through compact or reciprocity with any other jurisdiction
of the United States which jurisdiction uses its taxing power and its
Jurisdiction over the retailer in support of this State's taxing power; or

128.1.7 The retailer consents, expressly or by implication, to the
imposition of the West Virginia use tax.

128.2 Definitions. - The following terms or phrases when used in this
Section shall have the meaning ascribed to them except where the context clearly
indicates a different meaning is intended:

128.2.1 "Retailer" means and includes every person engaging in the
business of selling or leasing tangible personal property for use in this State
or rendering taxable services the results of which will be used in this State,
including a retailer who transacts mail order sales.

128.2.1.1 When 1in the opinion of the Tax Commissioner it is
necessary for the efficient administration of the use tax, the Tax Commissfoner
may regard any salesperson, representative, trucker, peddler, or canvasser as
the agent of the dealers, distributors, supervisors, employers or persons under
whom they operate or from whom they obtain the tangible personal property or
taxable service sold by them, regardless of whether they are making sales on
their own behalf or on behalf of such dealers, distributors, supervisors,
employers or persons; and the Tax Commissioner may regard such dealers,
distributors, supervisors, employers or persons as retailers for purposes of
collecting the use tax imposed by this State.

128.2.2 "Retailer engaging in business in this State" means and
includes, but shall not be Timited to:

128.2.2.1 Any retailer having or maintaining, occupying or using
within this State, directly or by a subsidiary, an office, distribution house,
sales house, warehouse, or other place of business, or any agent (by whatever
name called) operating within this State under the authority of the retailer, or
its subsidiary, regardless of whether such place of business or such agent is
Tocated here permanently or temporarily, or whether such, retailer, or
subsidiary, 1s admitted to do business within this State pursuant to W. Va. Code
§ 31-1-49. This definition shall be administered and enforced in conformity
with the Constitutions and statutes of this State and of the United States.

128.2.2.2 Any retailer soliciting orders from persons located in
this State for the sale of tangible personal property or taxable services by
means of any of the following:

128.2.2.2.a By means of a telecommunication or television
shopping system which utilizes a telephone or mail ordering system, including
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to1l free telephone numbers, reverse charge telephone systems or other telephone
ordering systems and which is intended by the retailer to be broadcast by cable
television or other means of broadcasting to consumers located in this State,

128.2.2.2.b By means of advertising that is broadcast
from, printed at, or distributed from, a location 1in this State if the
advertising from such Tlocation is primarily intended to be disseminated to
consumers Jlocated in this State and is only secondarily or incidentally
disseminated to bordering jurisdictions. Advertising which is broadcast from a
radio or television station Jocated in this State or 1is printed in or
distributed by a newspaper published in this State is presumed to be primarily
intended for dissemination to consumers located in this State. This presumption.
may be rebutted by persuasive evidence to the contrary. However, the number and
geographic Tlocation of a teleyision station's viewers, a radio station's
listeners, a newspaper's subscribers or the distributees of advertising printed
at or distributed from a location in this State is but one factor to be
considered and, standing alone, shall not be controlling the controlling factor.

128.2.2.2.c By mail if the solicitations are substantial
and recurring and if the retailer economically benefits- from any banking,
financing, debt collection, telecommunication or marketing activities occurring
in this State or economically benefits from the location in this State of an
authorized installation or service or repair facility, regardless of whether
such facility is owned or operated by such retailer or by a related or unrelated
person.

128.2.2.2.d By having a franchisee or licensee operating
in this State under the retailer's trade name, if the franchisee or licensee is
required to collect the consumers sales and service tax or use tax imposed by
this State.

128.2.2.2.e By means of a contract with a cable
television operator located 1in this State pursuant to which the retailer
solicits from persons located in this State orders for the sale of tangible
personal property or taxable services by means of advertising which is
transmitted or distributed over a cable television system in this State.

This definition shall be administered and enforced in
conformity with the Constitutions and statutes of this State and of the United
States,

128.2.3 "Final adjudication" means a decision of a court of
competent jurisdiction from which no appeal can be taken or from which the
official or officials of this State with authority to make such dec1s1ons have
decided not to appeal.

128.2.4 "A mail order sale" is a sale of tangible personal property,
or a taxable service that is ordered by mail, computer-assisted shopping,
media~assisted, medfa-facilitated, or media-solicited, or by other means of
communication (including but not limited to direct mail advertising, unsolicited
distribution of catalogs, television, radio or other electronic media, telephone
or magazine or newspaper advertising), to a purchaser who is in this State at
the time the order is remitted, from a dealer who receives the order in another
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state of the United States, or is in a commonwealth, territory or other area
under the jurisdiction of the United States, and transports the property or
causes the property to be transported, whether or not by mail, from any
Jurisdiction of the. United States, including this State to a perscn in this
State, including the person who ordered the property. For purposes of this
definition, there is a presumpticn that every person who is a resident of this
State who remits an order was in this State when the order was finally remitted
by the vendor.

Example 1: A purchaser, who is a resident of West Virginia, receives in
the mail a catalog of the seller who resides in another state and whose business
facilities are all located in that state. The purchaser orders tangible
personal property advertised in the catalog by completing an order blank
furnished with the catalog, attaching his or her personal check in the amount
required for the purchase, and mails the order from within this State to the
seller. The seller, by mail or other means of transportation, transmits the
property to the purchaser in West Virginia. If any of the provisions of Section
128.1 are applicable, this is a taxable mail order sale and the out-of-state
vendor must collect use tax from the West Virginia customer.

Example 2: A purchaser, not a resident of West Virginia, while outside
this State orders tangible personal property from a seller in another state to
be sent to the purchaser's grandchildren in West Virginia. This is not a "mail
order sale" because the purchaser was not in West Virginia at the time the order
was remitted.

Example 3: A West Virginia resident, while vacationing in another state,
orders tangible personal property from a seller in another state to be sent to
the purchaser's home in West Virginia. Since the purchaser is a West Virginia
resident, he or she is presumed to have purchased the property for use or
consumption in this State. If any of the provisions of Section 128.1 are
applicable, the out-of-state vendor must collect West Virginia use tax. If this
presumption is rebutted, this would not be a taxable "mail order sale.”

128.3 Vendor's Responsibilities. - Every vendor engaged in the business
of making mail order sales that are subject to use tax is required to have a
business registration certificate. No registration fee is required unless the
vendor has contact with this State that is sufficient to sustain imposition by
this State of a direct tax on the out-of-state vendor.

128.4 Transportation and Handling Charges. - The total amount paid for
tangible personal property, including transportation charges, handling charges,
and any other charges whatsoever that occur prior to actual trans¥er of title to
the tangible personal property to the purchaser by the vendor are subject to the
tax regardless of whether such charges are separately stated.

128.5 No Dealer Collection Allowance. - Persons who collect consumers
sales and service tax or use taxes must turn over to the Tax Commissioner the
full amount of consumers sales and service or use taxes they collect from West
Virginia customers. WNeither the consumers sales and service tax law nor the use
tax law authorizes the taking of a vendor's collection allowance.

128.6 Refund of Taxes on Mail Order Sales.
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128.6.1 When there has been a final adjudication that any tax upon a
mail order sales transaction was Jlevied or collected, or both levied and
collected, contrary to the Constitution of the United States, or the
Constitution of West Virginia, or both Constitutions, the Tax Commissioner will,
in accordance with Section 128.6.2 of these regulations, refund the amount of
tax to the person who paid the tax or, at the taxpayer's election, establish a
tax credit.

128.6.2 To receive a refund or credit of consumers sales and service
tax or use tax, the person who paid the tax must file a claim for refund within
two years from the date the tax was paid to the vendor or directly to the State
Tax Commissioner. Such claim must inciude the following information.

128.6.2.1 A description of the tangible personal property or
taxable service purchased;

128.6.2.2 The date on which the purchase was made;
128.6.2.3 The purchase price of the item{s) or service(s);

128.6.2.4 The amount of West Virginia consumers sales or use
taxes paid for such item;

128.6.2.5 The name and mailing address of the seller from which
the purchase of the tangible personal property or taxable service was made;

128.6.2.6 The citation of the court decision or decisions upon
which the claim for refund is based;

128.6.2.7 A copy of the sales invoice made out by the seller of
the tangible personal property or taxable service; and

128.6.2.8 Any other information that s required by the State Tax
Department in order to verify the authenticity or accuracy of the claim for
refund. '

128.6.3 The Tax Commissioner may refuse to grant a claim for refund
or credit if the claim for refund is incomplete or fails to contain all of the
information required by Section 128.6.2 of these regulations.

128.6.4 Upon formal approval of a complete claim for refund, the Tax
Commissioner shall promptly issue his requisition on the Treasury. If a claim
for credit is approved, the Tax Commissioner shall promptly estab}ish the amount
of the credit. :

§ 110-15-129. Leases of Tangible Personal Property.

129.1 In General. - The consumers sales and and service and use tax
Taws apply to leases of tangible personal property. A lessor of tangible
personal property who engages in this State in selling or leasing tangible
personal property is required to collect consumers sales and service tax with
respect to such leases when the Tessee takes delivery of the leased property in
this State. A Jessee is required to pay use tax with respect to the use in this

231




State Tax Department
Title 110
Series 15

State of leased tangible personal unless the lessee has paid West Virginia
consumers sales and service tax with respect to the transaction. A lessor who
is a "retailer engaging in business in this State," as defined in Section 2 of
these regulations, is required to collect and remit West Virginia use taxes with
respect to tangible personal property leased for use in this State. A lessee
who pays to the lessor of the tangible personal property either the amount of
West Virginia consumers sales and service tax due or the amount of West Virginia
use tax due has no further 1iability for payment of the tax directly to the Tax
Commissioner., Exemptions from payment of tax allowed by law with respect to
certain sales of tangible personal property equally apply to leases of tangible
personal property and the methods of claiming exemption from payment of tax are
the same. See Section 9 (exemptions) of these regulations. Additionally, long
term leases of motor vehicles are exempt. See Section 9.2.10 of these
regulations. A lessee of tangible personal property used in this State is
allowed credit against his West Virginia use tax liability for payment of
consumers sales and service taxes lawfully imposed by another state on lease
payments attributable to the period of time the lessee uses the leased property
in this State. The measure of tax is the amount of the periodic lease payments.

129.2 Certain terms used in this section have the following meanings
for purposes of application of this regulation:

129.2.1 Financing Lease. ~ The term "financing lease" means:

129.2.1.1 A lease contract which contains at the inception of the
contract a provision or condition that (1) title to the leased property must be
transferred to the lessee at the end of the lease, or (2) the lessee has an
option to purchase the leased property at a nominal price.

129.2.1.2 A lease contract containing either of the following
provisions or conditions at the inception of the contract is presumed to be a
financing lease:

129.2.1.2.a The primary Tlease term 1is equal to
seventy-five percent (75%) or more of the estimated economic Tlife of the
property (determined at the time the primary term of the lease begins) and makes
no provision for the return of the property to the lessor. For used property,
this provision does not apply if the beginning of the lease term falls within
the last twenty-five percent (25%) of the total estimated economic life of the
leased property, or

' 129.2.1.2.b The residual value of the leased property is
less than ten percent (10%) of the property's fair market value at’the inception
of the lease and the contract makes no provision for the return of the property
to the lessor.

129.2.1.3 The presumption that the contract is a financing lease
may be rebutted by showing that the contract is not merely a security device,
that the property will be usable for its intended purpose at the end of the
primary lease term, that the lessor in good faith intends to reclaim possession
of the property at the end of the lease term or to sell or re-lease it at that
time for its fair rent or fair market value, and that the lease was not treated
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by the lessor as a sale of tangible personal property or by the lessee as the
acquisition of a capital asset.

129.2.2 Lease. - The term "lease" means a transaction in which
possession but not title to tangible personal property is transferred for a
consideration. The term "lease" includes a rental, hire or license. Likewise,
"lessor" includes a rentor, hiror or licensor; and "lessee" includes a rentee,
hiree or licensee. For the purpose of these regulations, a lease must be made
for bona fide consideration with lease payments approximating fair market lease
payments at the time the lease contract is entered into.

129.2.3 Nominal Price. - The term "nominal price" means
consideration for obtaining technical title to Tleased property which is
significantly less than the fair market value of the tangible personal property
at the time the consideration is paid or the option to purchase is exercised,
whichever occurs first.

129.2.4 QOperating Lease. - The term "operating Tease" means a lease
contract which gives the lessee use of the leased property for a certain period,
while the lessor retains all or substantially all of the risk and rewards of
ownership. For purposes of the consumers sales and use taxes, a contract in the
legal form of a lease will be treated as an operating lease unless it meets the
definition of a financing lease. :

129.2.5 Tangible Personal Property. - The term "tangible personal
property" means property which may be seen, weighted, measured, felt or touched,
or is 1in any other manner perceptible to the senses. "Tangible personal
property" includes, but is not limited to, motor vehicles, machinery, equipment,
movies, whether they be on reel, cassette, disk or other medium, computer
software, whether it be off-the-shelf software or custom designed software,
music whether it be sheet music or music on records, tapes, disks or other
medium, and any other tangible goods, wares or merchandise. ‘

129.3 Treatment of Leases.

129.3.1 An operating lease will be treated as a lease for purposes
of the consumers sales and use taxes.

129.3.2 A financing 1easé will be treaded as a sale for purposes of
the consumers sales and use taxes.

129.3.3 Operating and financing leases are subject  to consumers
sales and use taxes. /

129.3.4 The lessor of tangible personal property may purchase the
property provided under the terms of a lease without paying tax on its purchase
price by issuing a resale certificate to the seller of the property in lieu of
paying the consumers sales or use tax. Tax must be collected from the lessee on
all charges contained in the lease which are subject to the consumers sales and
use taxes. -

233




State Tax Department
Title 110
Series 15

129.4 Service Contracts. - The charges for services provided under a
service contract relating to leased tangible personal property are subject to
consumers sales and use taxes.

129.5 Equipment Leased With and Without an Operator.

129.5.1 Receipts from the lease of equipment without an operator are
taxable as lease or sale of tangible personal property.

129.5.2 The furnishing of equipment with an operator for which a
single charge is made to the customer is presumed to be the providing of a
taxable service, even when the charge is to a customer engaged in contracting or
subcontracting activity. Itemization of the charges does not change the
taxability of this transaction.

129.5.2.1 Contractors renting equipment (with or without
operator) for use in their contracting activity must pay consumers sales or use
taxes on the entire charge for the transaction regardiess of whether the charge
for the equipment and the charge for the operator are separately stated or are
combined in a lump sum.

129.5.2.1.a A lease of equipment and an operator to a
contractor for use in providing tax exempt contracting services will be treated
as a tax exempt subcontract only when the contractor can exercise no control
(beyond specification of desired results or work to be accomplished) or
supervision over the equipment and the operator thereof. In such a case the
denominated lessor is viewed as a subcontractor providing equipment and labor in
fulfillment of a contract with a prime contractor.

129.5.2.2 Providers of taxable services who rent equipment (with
or without an operator) must pay consumers sales or use taxes on the entire
charge for the transaction regardless of whether the charge for the equipment
and the charge for the operator are separately stated or are combined in a Tump
sum. Allowable exemptions from tax must be asserted as provided in Section 9
(exemptions) of these regulations.

129.5.2.2,a A lease of equipment and an operator to a
provider of taxable services will be treated as a tax exempt subcontract for
taxable services only when the person providing the taxable service to the
customer can exercise no control or supervision over the equipment and the
operator thereof.

S
129.6 Other Charges In a Lease Agreement. - Operatidg as well as
financing lease agreements may contain a variety of charges in addition to the
basic Tease payment. These charges and their tax conseguences are as follows:

129.6.1 Separately stated charges for labor or services rendered in
remodeling, maintaining, or repairing the tangible personal property being
leased are subject to tax.

129.6.2  Separately stated charges for labor or services rendered in
installing or applying the tangible personal property being leased are subject
to tax.
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129.6.3 Separately stated charges by the lessor for transportation
of the leased property from the lessor to the lessee and back which are included
in the Tlease price are taxable. Charges for transportation of property from a
supplier to the lessor which are included in the lease price are taxable.
Separately stated charges for transportation of the property from the supplier
directly to the lessee or from the lessor to the lessee are taxable unless an
exemption otherwise provided by Taw is applicable.

129.6.4 A charge imposed for early termination of the lease is
included in the lease price and is taxable.

129.6.5 Under an operating lease, any interest charges properly
included in the cost of property to the Tlessor, or in overhead costs of the
lessor and passed on or reflected in the ultimate lease payment paid by the
lessee are taxable whether or not separately stated. Interest charges clearly
imposed for late payments or other defaults of the lessee under the lease are
not taxable, ' ‘

129.6.6 Under a financing lease, charges for interest by the lessor
to the lessee will be taxable unless the rate of interest or the actual interest
charged is separately stated in the contract to the customer.

129.7 Imposition of Tax; Returns; Credits.

129.7.1 Operating leases. ~- An aperating lease executed while the
property is within this state is subject to consumers sales and service tax.
Tax is due on the total lease amount for the entire term of the lease regardless
of where the property is used unless as a condition for the lease the lessor
delivers the property to an ocut-of-state location for use there. Any renewal of
the contract, extensions or options exercised while the Tessee uses the property
outside this State will not be subject to consumers sales and use taxes unless
the property reenters this State.

129.7.2 Financing leases. - A financing lease executed while the
property is within this State is subject to consumers sales and service tax
unless the lessor deliverers the property to an out-of-state destination for use
there. Consumers sales and service tax will be due on the total amount of the
contract regardless of where the leased property received in this State is used
during the lease.

129.7.3 Leases Subject to Use Tax; Credit. - Tangible personal
property bought or shipped into this State for use under the terms of a
financing lease or an operating lease are presumed to be subjeét to use tax.
The use tax will be due on the lease price, for the entire term of the lease and
regardless of where the initial contract was executed, determined in the same
manner as if consumers sales and service tax applied to the transaction. Credit
will be allowed against any sales or use tax Tegally imposed and paid to another
state. 3ee Section 10 of these regulations.

129.7.4 Method and time for filing returns. - A lessor required to
collect consumers sales and service tax or use tax must report the tax due based
upon the lessor's method of accounting. The term "method of accounting" means
the method of accounting used for federal income tax purposes. If the lessor
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does not have a method of accounting for federal income tax purposes, then any
generally recognized method of accounting which correctly reflects the lessor's
business operation may be used.

129.7.4.1 Under an operating lease, tax must be reported by the
lessor in the period in which the lease payments are considered income based
upon the lessor's method of accounting.

129.7.4.2 Under a financing lease, tax must be collected on any
payment made at the time the purchaser {lessee) takes possession of the property
or on any payment made when the first payment is due from the purchaser
(Tessee). Tax must be reported on each lease payment and paid as provided in
Section 5 of these regulations.

129.7.4.3 When the lessor is not a "retailer engaging in business
in this State" as defined in Section 2 of these regulations or a foreign
retailer authorized to collect use tax, the lessee must remit the use tax
directly to the Tax Commissioner. Tax must be reported by the lessee based upon
the method of accounting the lessee uses for federal income tax purposes. Under
a financing lease, the use tax must be reported on any payment made by the
lessee when the lessee takes possession of the property or on any payment made
when the first payment is due, whichever is earlier and on each lease payment
made thereafter,

129.8 Sales of leased Property Under Operating Leases; Credit Allowed.

129.8.1 When the lessor sells leased property to the lessee and
allows credit against the sales price for all or part of the lease payments
previcusly made by the lessee, tax should not be collected on the amount allowed
as credit provided the lessor has collected and remitted tax on the prior lease
payments. The lessor must collect tax on the balance of the sales price.

129.8.2  When the lessor sells leased property to a person other than
the lessee and allows the lessee credit for a part of the sales price against
lease payments previously made by the lessee, tax may not be refunded on the
amount allowed as credit. The lessor must also collect the tax on the sales
price of the property to the third party.

129.9 Sales for Resale

129.10.1 The purchaser of tangible personal property which the
purchaser intends to hold for lease may issue an exemption certificate in lieu
of payment of consumers sales and service tax at the time thé property is
purchased under the sale for resale exemption. If the purchaser subsequently
uses the property in any manner other than by leasing it, or by displaying or
demonstrating it, the purchaser becomes liable at the time of such other use for
use tax based on the fair rental value of the property for the period of time it
1s used for a nonexempt purpose. The fair market rental value is the amount
that the purchaser would pay on the open market to rent the item for use. If
the fair market rental value of the property cannot be ascertained, tax is due
on the original purchase price of the property.
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129.9.2 At any time, the lessor using the property purchased under a
exemption certificate may stop paying tax on the fair market rental value of
such property and instead pay tax on the original purchase price. When the
lessor elects to pay tax on the purchase price, no credit is allowed for taxes
previously paid on the fair market rental value of the property.

129.10 Leases of Real Property With Tangible Personal Property.

129.10.1 If a contract for the lease of real property for a lump sum
amount includes the lease of tangible personal property as part of the contract,
e.qg. a lease of a furnished apartment, no consumers sales or use taxes are due
on the portion of lump sum rental amount charged the lessee, which is
attributable to the leased tangible personal property. However, the lessor may
not issue an exemption certificate, and consumers sales or use taxes must be
paid at the time the tangible personal property is purchased by the owner or
manager of the real estate.

129.10.2 Consumers sales and service tax is due on the separate lease
of tangible personal property by a person owning or managing the real property
in which the tangible personal property is or will be situated. An exemption
certificate may be issued in lieu of paying the consumers sales and service tax
at the time the tangible personal property is purchased for purposes of leasing
it to a third party. ,

129,11 Leases of Motor Vehicles.

129.11.1 If the rental of a motor vehicle, leased in another state
and driven into West Virginia, is paid in West Virginia, the entire amount of
such rental is taxable. If a credit card is used in lieu of cash payments, the
West Virginia vendor honoring the credit card is tiable for the collection of
the tax on the rental and the remitting of it directly to the Tax Commissioner.
If the rental of a motor vehicle leased in West Virginia and driven to a
destination in another state is paid in such other state, such rental is exempt
from West Virginia tax. However, if a motor vehicle is 1eased in West Virginia
and the rental is paid in West Virginia, the rental is taxable even though the
motor vehicle is removed from West Virginia 1mmed1ate1y after the lessee takes
possession thereof.

129.11.2 A rental car agency shall charge the consumer sales and use
taxes on the total rental charge, including any charge for insurance, except for
a policy issued to the customer by a licensed insurance company for which a
specific charge is made. ,

‘

129.11.3 Where a "collision damage waiver" fee is paid by a customer
(Tessee) to the lessor of a vehicle and is considered as payment for the
lessor's waiver of all claims against the customer for damage to the leased
vehicle and the fee is not required as a condition of the lease, the fee, when
separately stated, does not constitute rent and is not taxable.

129.11.4 Where a "personal accident insurance" fee 1is paid by a
customer (lessee) to the lessor of a vehicle, which fee covers personal
injuries, and the fee is not required as a condition of the lease, the fee, when
separately stated, does not constitute rent and is not taxable,
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129.11.5 Parts and materials used to maintain, repair, rebuild, and
recondition aircraft, boats, and motor vehicles, which are used exclusively for
rental purposes are exempt when tax is charged on the rental of such vehicles.
Likewise exempt when the rentals are subject to tax are polishes, lubrication
oils, and greases used in their operation when purchased by the owner-lessor of
the vehicles. A1l items above are subject to the tax when the owner-lessor of
motor vehicles s not required to charge tax on the rentals of the motor
vehicles.

129.11.6 The taxable gross proceeds derived from the lease or rental
of a vehicle shall not include the price of fuel on which the proper tax has
been paid, provided the fuel is separately stated from the rental or Jease
charge. If the price of the fuel is not separately stated from the rental or
lease charge, it is considered to be a portion of the gross proceeds derived
from the rental or lease and is fully taxable.

129.12 Third Party Lessors; Sale and Lease-Back.

129.12.1 Each purchase of tangible personal property by a person
engaged in the business of renting or leasing such tangible personal property to
the final user or consumer shall be exempt from consumers sales and service tax
a@s a purchase for resale when the lessor has a West Virginia Business
Registration Certificate.

129.12.2 Consumer sales and seryice tax shall be imposed on the total
amount of each lease payment when the lessee is obligated under the contract to
pay the lessor for the continued use of the tangible personal property. There
is no deduction or exclusion from the lease price for insurance, taxes, service
or maintenance contracts, handling charges, administration charges, late fees,
repair or service charges, or any other charges regardless of how any contract,
invoice or other evidence of the transaction is stated or computed or whether
separately billed or segregated on the same bil]l.

129.12.3 When a Jlessee contracts with a third party lessor to
purchase and lease back to the original purchaser tangible personal property
after the purchaser has received the billing and paid the vendor on the initial
transaction, both the original purchase by the lessee and the subsequent lease
payments made by the lessee shall be taxable. No deduction, exclusions, credits
or refunds for consumers sales and service tax previously paid on the original
sale shall be allowed. Both transactions are treated by the Tax Commissioner as
separate sales subject to the consumers sales and service tax and neither
transaction qualifies for an exemption, /

§ 110-15-130. Emergency Medical Services and Ambulance Authorities.

130.1 Emergency Medical Services (EMS) are primarily engaged in
providing a personal and professional service when patients are accompanied in
transport by "emergency medical service personnel™ certified by the Director of
Health as defined in the West Virginia Emergency Medical Services Act of 1984 as
amended. See W. Va. Code § 16-14C-1 et seq. No consumers sales and service tax
s due for Emergency Medical Services. However, consumers sales and service tax
must be charged on purchases for use in providing Emergency Medical Services,
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130.2 Ambulance Authorities duly created and incorporated under the .
provisions of W. Va. Code § 7-15-1 et. seq. are not required to either collect
consumers sales and service tax on the service fees charged or to pay consumers
sales and service or use tax on their purchases. Both exemptions are per se
exemptions for such Ambulance Authorities and no exemption certificate or direct
pay permit number is necessary to document these exemptions.

130.3 Non-emergency convalesent transportation is not a personal or
professional service exempt from the sales and service tax.

Appendix 1. Condiments Considered to be "Food".

This 1ist of condiments which are eligible food items is intended to
jliustrate application of these terms and is not intended to be a comprehensive
listing.

1.1 Essential Qils, Oleoresins (Solvent-Free) and Natural Extractives.

Alfalfa

Allspice

Almond, bitter (free from prussic acid)
Ambrette (seed)

Angelica root

Angelica seed

Angelica steam

Angostura (cusparia bark)

Anise

Asafetida

Balm (lemon balm)

Batsam of Peru

Basil

Bay leaves

Bay (myrcia oil)

Bergamot (bergamot orange)

Bitter almond (free from prussic acid)
Bols de rose

Cacao

Camomile (chamomile) flowers, Hungarian
Camomile (chamomile) flowers, Roman or English
Cananga

Capsicum

Caraway

Cardamom seed /
Carbo bean

Carrot

Cascarilla bark

Cassia bark, Chinese

Cassia bark, Padang or Batavia

Cassia bark, Saigon

Celery seed

Cherry, wild, bark

Chervil

Chicory
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Cinnamon bark, CeyTon

Cinnamon bark, Chinese

Cinnamon bark, Saigon

Cinnamon leaf, Ceylon

Cinnamon leaf, Chinese

Cinnamon leaf, Saigon

Citronella

Citrus peels

Clary {(clary sage)

Clove bud

Clove leaf

Clove stem

Clover

Coca (decocainized)

Coffee

Cola nut

Coriander

Corn silk

Cumin (cummin)

Curacao orange peel (orange, bitter peel)

Cusparia bark

Dandelion

Dandelion root

Dog grass (quackgrass, triticum)

Elder flowers

Estragole (esdragoel, esdragon, tarragon)

Estragon (tarragon)

Fennel, sweet

Fenugreek

Galanga (galangal)

Geranium

Garanium, East Indian

Geranium, rose

Ginger

Glycyrrhiza

Glycyrrhizin, ammoninated

Grapefruit

Guava

Hickory bark

Horehound (hoarhound)

Hops

Horsemint /
Hyssop
Immortelle
Jasmine
Juniper (berries)
Kola nut
Laurel berries
Laurel Teaves
Lavender
Lavender, spike
Lavandin
Lemon
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Lemon balm (See balm)

Lemon grass

Lemon peel

Licorice

Lime

Linden flowers

Locust bean

Lupulin

Mace

Mait (extract)

Mandarin

Marjoram, sweet

Mate

Melissa (See balm)

Menthol

Menthyl acetate

Molasses (extract)

Mustard

Naringin

Netroli, bigarade

Nutmeg

Onion

Orange, bitter, flowers

Orange, bitter, peel

Orange leaf

Orange, sweet

Orange, sweet, flowers

Orange, sweet, peel

Origanum

Paimarosa

Paprika

Parsley

Pepper, black

Pepper, white

Peppermint

Peruvian balsam

Pettigrain

Pettigrain Temon

Pettigrain mandarin or tangerine
Pimenta

Pimenta leaf

Pipcissewa leaves /
Pomegranate -
Prickly ash bark
Rose absolute _
Rose {otto of roses, attar of roses)
Rose buds
Rose flowers
Rose fruit (hips)
Rose geranium
Rose leaves
Rosemary
Saffron
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Sage

Sage, Greek

Sage, Spanish

St. John's bread
Savory, summer

Savory, winter

Schinus molTe

SToe berries (blackthorn berries)
Spearmint

Spike lavender

Tamarind

Tangerine

Tannic acid

Tarragon

Tes

Thyme

Thyme, white

Thyme, wild or creeping
Triticum (seed or grass)
Tuberose

Turmeric

Vanilia

Violet flowers

Violet leaves

Violet leaves absolute
Wild cherry bark
Ylang-ytang

Zedoary bark

1.2 Flavorings and Flavoring Extracts.

0il of Lemon

Vanilla extract

Vanilla flavoring

Vanilla powder

Vanilla - vanillin extract
Vanilla - vanillin flavoring
Vanilla - vanillin powder

1.3 Food Colorings.

1.4 Food Dressings. /

French dressing
Mayonnaise
Mayonnaise dressing
Salad dressing

1.5 Glazes.

1.6 Gravies.

1.7 Herbs (For Which No Medicinal Qualities Are Claimed).
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Angelica
Anise

Bee balm
Bays

Borage
Bunnet
Camomile
Capers
Caraway
Celenes
Chervil
Chives
Corriander
Bill
Fennels
Genugreek
Geranum
Horehound
Horseradish
Hyssop
Lavender
Leeks

Lemon Verbena
Lovage
Marigold
Mayorame
Mints
Mustards
Nasturtium
Cnion
Parsleys
Peppers, red and green
Ramps .
Rosemary
Rue

Sage
Savories
Scallions
Sesame
Shallots
Sorrels
Sweet Woodruff /
Tarragon
Thymes
Waldmeister
Wild leeks

1.8 Marinades.
1.9 Mustard.

1.10 Natural Substances and Extractions (Solvent-Free) Used in Conjunction
With Spices, Seasonings and Flavorings.
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Algae, brown

Algae, red
Apricot kernel (persic o0il)
Duise

Kelp (See algae, brown)

Peach kernel (persic oil)

Peanut stearine

Persic o1l {See apricot kernel and peach kernel}
Quince seed

1.11 Pepper.

Black pepper
Cayenne pepper
Red pepper
White pepper

1.12 Salt and Salt Substitutes.

Coarse or kosher salt

Cooking or table sait

Dairy salt

Monozodium glutamate

Pickling salt

Seasoned salt - These are usually a combination of vegetable salts, spices
and monozodium glutomates.

Smoked salt

Sour salt

Vegetable salt - These are sodium chloride with added vegetable extracts,
celery and oniocn.

Salt substitute - These are chlorides in which sodium is replaced by
calcium, potassium or ammonium.

1.13 Sauces,

Worcestershire sauce
Soy sauce

A-1 steak sauce
Barbecue sauce

Shrimp cocktail sauce

1.14 Spices and Other Natural Seasonings and Flavorings. ,/
Alfalfa herb and seed

Allspice

Ambrette seed

Angelica

Angelica root
Angelica seed
Anise

Anise, star

Balm (lemon balm)
Basil, bush
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Basil, sweet

Bay

Calendula

Camomile (chamomile), English or Roman
Camomile (chamomile), German or Hungarian
Capers

Capsicum

Caraway

Caraway, black (black cumin)
Cardamon

Cassia, Chinese

Cassia, Padang or Batavia
Cassia, Saigon

Cayene pepper

Celery seed

Chervil P

Chives

Cinnamon, Ceylon

Cinnamon, Chinese

Cinnamon, Saigon

Clary (clary sage)

Clover

Cloves

Corlander

Cumin (cummin)

Cumin, black (black caraway)
Elder flowers

Fennel, common

Fennel, sweet (finocchio, Florence fennel)
Fenugreek

Galanga (galangal)

Geranium

Ginger

Glycyrrhiza

Grains of paradise

Horehound (hoarhound)
Horseradish

Hyssop

Lavender

Licorice

Linden flowers

Mace /
Marjoram

Mustard, black or brown
Mustard, brown

Mustard, white or yellow
Nutmeg

Oregano (oreganum, Mexican oregano, Mexican sage, origan)
Paprika :
Parstey

Pepper, black

Pepper, cayenne

Pepper, red
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Pepper, white
Peppermint
Poppy seed
Rosemary
Saffron

Sage

Sage, Greek
Savory, summer
Savory, winter
Sesame
Spearmint

Star anise
Tarragon

Thyme

Thyme, wild or creeping
Turmeric
Vanilla ]
ledoary

1.15 Vinegar.
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